Abstract
Introduction
This paper is concerned with children's Economic, Social and Cultural (ESC) rights, therefore, it is important to define these key terms. In Botswana, the legal definition of a child is any person under the age of 18 (see Children's Act, 2009 -RoB, 2009 ). ESC rights are those human rights relating to the workplace, social security, family life, participation in cultural life, and access to housing, food, water, health care and education (Office of the United Nations High Commissioner for Human Rights, 2014) . According to Roodt (2008) , rights can be organized into the following classes: (i) first generation (civil and political rights); (ii) second generation (ESC rights); and (iii) third generation (developmental and environmental rights). Economic Rights include the right to food, shelter, work and income; Social Rights include the right to social security, physical and mental health; and Cultural Rights include the right to education and the rights of minority groups (Shultz, 2002) . ESC rights are considered to be humanitarian and aim at providing human beings with a right to basic subsistence needs and thus, have a dignified life (Mapulanga-Hulston, 2002) . The main objective of ESC rights is "to put a state under a legal obligation to utilise its available resources maximally in order to redress social and economic imbalances and inequalities" [italics in original] (ibid, p. 34). Under the rubric of international human rights law, the duty of governments to guarantee ESC rights have three important elements: (i) respect; (ii) protection; and (iii) fulfilment (ibid). Furthermore, like other human rights, ESC rights contain dual faces: freedom from the state and freedom through the state. To illustrate, the right to adequate housing covers a right to be free from In a related vein, there are regional treaties including, for example, the European Convention for the Protection of Human Rights and Fundamental Freedoms (1950) [and its First Protocol (1952) (Petersmann, 2003; Arambulo (1999); Merali and Oosterveld (2001); Nowak (2005) ; and Skogly (2001) . The currency of the argument is that CPR and ESCR are indivisible and the indivisibility is interpreted in many ways. For example, scholars argue that "they are complementary, mutually reinforcing and best realised when implemented together"; CPR and ESCR sit on the same pedestal; and they are "the same and without grounds for distinction, or as constituting inseverable parts of a complete form of rights" (Anthony, 2010, p. iv) . Others argue against the indivisibility of CPR and ESCR (Whelan 2010) and stress that there is a significant divide between the two sets of human rights.
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In addition to debates regarding indivisibility of rights, there is another longstanding debate in the literature regarding the justiciability, legitimacy and legality of ESC rights (Addo, 1992; Christiansen, 2007; Dennis and Stewart, 2004; Hill, 1992; Langford, 2009; Mapulanga-Hulston, 2002; Mbazira, 2009; Mubangizi, 2006; Nolan et al., 2007; Pieterse, 2004; Porter, 2008; Sachs, 2000; Wiles, 2006 Dennis and Stewart, 2004) . Added to these questions are issues of terminology regarding enforceability and justiciability.
Mapulanga-Hulston (2002: 37) defines enforceability and justiciability as; "the enforcement of human rights deals with the identification of the entitlements and duties created by the legal regime, which have to be maintained and executed". For justiciability, she notes that it "presupposes the existence of a review mechanism to determine non-compliance with the terms of the legal regime". Although these are distinctively different concepts, justiciability and enforceability are related in the sense that justiciability is a direct follow-up of enforceability (2002:37) . For expositional clarity, this paper is concerned with justiciability.
Justiciability of Children's ESC Rights
While ratifying conventions and charters is laudable, it is important that rights be asserted through enforceability and justiciability. Justiciability comes in two variants; (i) adversarial; and (ii) inquisitorial (Addo, 1992) . Under adversarial justiciability, whose enforcement is done through the courts, the beneficiary of ESC rights must file a complaint in court alleging that his/her rights have been violated. Afterwards, the violator, for example the State, will be afforded an opportunity to provide a defence. In the end, a determination will be made as to whether a violation occurred and remedial action will be (Addo, 1992) . This is an obligation-based type of justiciability that involves review mechanisms such as those undertaken by independent bodies, for example Human Rights Watch and UN Committee on Economic, Social and Cultural Rights, when they examine state reports (Riedel, 1999) .
The purpose of inquisitorial justiciability is to judge the extent to which States Parties have complied with their human rights undertakings (ibid). Therefore, if the States Parties fall short of their undertakings, they are informed and remedial action is recommended.
In terms of both the CRC and ACRWC, the applicable justiciability is inquisitorial.
With regard to the CRC, the Committee on the Rights of the Child adopted reporting 
ESC Rights in Botswana
In Botswana, children's ESC rights are provided through the Convention on the The ACRWC is premised on the fact that African children face a host of problems due to a combination of ESC and traditional factors, coupled with developmental circumstances, natural disasters, armed conflicts, exploitation and hunger (OAU, 1990) .
Largely due to physical and mental immaturity, they need special safeguards and care In addition to difficulty in obtaining data and problematic record keeping systems, interviewees from the Department of Social Protection noted that both the CRC and ACRWC reporting formats required specific budget information on children's programmes. They noted that obtaining this information was problematic because Ministerial budgets were largely aggregated. Thus, it was impossible to isolate children's programming budgets. In addition, the interviewees stated that they were asked to provide information on budget allocations for categories of people including Indigenous children and AIDS orphans. They stated that that was equally problematic because no specific data were collected on these groups. In a related vein, one interviewee stated that "collecting information on AIDS orphans could be problematic given the stigma that is attached to HIV in Botswana" (interview, 26 April 2012) . Similarly, the term indigenous people was a controversial one and also lacked legal definition therefore further complicating gathering information about them. As a result responding accurately according to both the CRC and ACRWC reporting formats was nearly impossible.
Revealingly, the interviewees noted that the Children's Act was yet to be fully implemented, largely due to lack of regulations (see BOPA, 2012 for confirmation). Apart from the difficulties surrounding reporting mechanisms, interviewees noted that troublingly, some public officers were yet to be conversant with the new Children's Act. As much as the Department of Social Protection continually educates both officers and members of the public on the Act, one interviewee reported that some social workers, police officers, and judicial officers are unfamiliar with it. This becomes problematic given that they must use the Act in their daily dealings with children's issues, especially social workers. In fact, some service providers still refer to the old Children's Act ( 
Further Thoughts
It is futile to grant rights that are not justiciable. Both the CRC and ACRWC provide for inquisitorial justiciability through Articles 44 and 38 respectively through reporting mechanisms. The government of Botswana has yet to submit requisite reports on time and is in breach of its reporting obligations. While there are a number of systemic issues that emerged from the interviews conducted for this exploratory study involving the quality and accessibility of data, cooperation between departments to share data, and problems with distinguishing children's programming data in existing budgets, the implications for children's ESC rights remain. As Matias (2011: 365) argues "rights are tools of empowerment." Without country reports regarding how children's ESC rights are being respected and upheld, children can suffer disempowering effects. Moving forward, a few key recommendations are offered in view of the urgency of this point.
First, in order to produce reports in a timely manner, it is a pre-requisite that accurate and up-to-date records be kept. It was apparent from the interviews that poor record-keeping was a systemic problem that made the production of reports impossible.
Hence, it is imperative that there be a culture of good record-keeping in the public sector and government officials must build capacity for both recording-keeping and archiving training.
Second, while the implementation of the Children's Act is an onerous task beyond Third, there is a need to educate officers as to the importance of their responsibilities to comply with reporting processes and to provide data to those seeking to complete reports. It appears from this exploratory research that the quality of the reporting process needs to be significantly improved, including compiling information in a timely and efficient manner so that they can be used in CRC and ACRWC reports. While there are no consequences at this time for non-action on compliance as per the Botswana Public Service Customer Service Standards, this might be a consideration in future.
Fourth, Botswana should be encouraged to ratify the third Optional Protocol to the CRC on a communications procedure approved by the UN General Assembly on 19
December 2011. This allows individual children to submit complaints regarding specific violations of their rights under the Convention and its first two optional protocols.
Ratification will force the government to comply with reporting obligations because children will report it to the UN Committee on the Rights of the Child if it continues to fail to report.
Fifth, for children's ESC rights to enjoy ultimate legal protection and justiciability, they must be enshrined in the constitution. Hence, Botswana can utilize lessons learned from approaches implemented in South Africa, Namibia, Ghana and Uganda (see Mubangizi, 2006) . South Africa, in particular, is the pioneer in this regard (see Verma, 2005) and its courts often affirm ESC rights (see Liebenberg, 2002) .
Alongside entrenching children's rights in the constitution, it would be important for Botswana to establish a proper Monitoring and Evaluation (M&E) mechanism such as the results-based M & E tool called SMART (Specific; Measurable; Attainable;
Realistic; and Time-bound).
Finally, a Children's Rights Ombudsperson must be appointed in order to audit the implementation of children's ESC rights by drawing from best practices (e.g., see Kilkelly, 2015 
Conclusion
The promulgation of the Children's Act in 2009 ushered in a new era regarding children's ESC rights in Botswana. The Act incorporates both the CRC and ACRWC.
However, for rights to have a meaning to the grantee, they must be asserted. Thus, rights must lend themselves to justiciability. Regarding the CRC and ACRWC, inquisitorial justiciability is effected through reporting obligations. States Parties are enjoined to submit an initial report and subsequent ones. Unfortunately, Botswana is presently in breach of its reporting obligations. Moving forward, Botswana must achieve oft-repeated assertions that it is child-friendly by speedily and fully implementing the Children's Act and also fulfilling its CRC and ACRWC reporting obligations. When it does so, it will burnish its credentials as a child-friendly nation.
